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PROCEEDI NGS
(10:19 a.m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent
first this morning in Case 10-1121, Knox v. the Service
Enpl oyees I nternational Union.

M. Young.

ORAL ARGUMENT OF W LLIAM J. YOUNG

ON BEHALF OF THE PETI TI ONERS

MR. YOUNG M. Chief Justice, and may it
pl ease the Court:

Before addressing SEIU s notion to dism ss
for nootness, it is inportant to remenber the underlying
facts of this case. For 10 nonths in 2005 and 2006,
nore than 36,000 nonnenbers, or nearly 40 percent of
t hose enpl oyees represented by SEIU enpl oyed by the
State of California, were conpelled to contribute to the
SEIU s $12 mllion Political Fight-Back Fund w t hout
bei ng provided the opportunity to chall enge the anmount
of the fee, and to object to its exaction required by
the First Anmendnent.

Adding insult to that injury, the Ninth
Circuit said that nonmenbers could never say no to
contributing to SEIU s political expenditures for ball ot
propositions, at |east Proposition 76. They have no

right to refuse to bankroll that elenment of SEIU s
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political speech. This defies this Court's decisions,
distorting the political process on a massive scale.
JUSTI CE KAGAN: M. Young, could | ask you

to speak to the nootness question first?

MR. YOUNG | was just addressing that.
JUSTI CE KAGAN: As -- as | understand your
brief, you're -- you're essentially saying that it's
I npossible to nmobot a claimfor nom nal danages. Is --

Is that a correct reading of your position?

MR. YOUNG |'mnot sure | would go that
far, Justice Kagan. | think in this case, the
w shy-washi ness, as it were, of the |anguage used by
SEIU when it distributed this pasted-on dollar to the
class -- or dollars, nore accurately -- was inadequate
because it failed to represent the inportance of the
judgnment that the nonnmenber class had won.

JUSTI CE KAGAN: So that's a different point,
right, which is that the notice was inadequate --

MR. YOUNG:. That would be correct.

JUSTI CE KAGAN: And when you say
"i nadequate,"” | read you to be saying sort of not
apol ogeti c enough. And -- in other words, not saying,
| ook, you had a claimagainst us, we think you're right;
it was a valid claim here is your judgnment in

satisfaction of that clain that it didn't forthrightly

Alderson Reporting Company
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say that. But do you think if it had forthrightly said

that, we would be living in a different Article II

uni ver se?
MR. YOUNG. Not in this

Turning to the adequacy

the financial disclosure, that did not conply with the

district court's judgnent, either.

case, Justice Kagan.

of the notice, of

If -- if the only

question were the distribution of nom nal danages, then

perhaps we would be living in that different Article 111

uni verse. But this case is about the judgnment of the

district court that the SEIU was attenpting to conply

with. They failed to do so in virtually all of its

el ement s.

JUSTI CE KAGAN: And how is that? How did

they fail to conply, other than the question of whether

they were forthright enough about the fact that they

were satisfying the clain?

MR. YOUNG The -- the district court had

ordered -- described the type of notice that it

anticipated. The district court specifically determ ned

that SEIU s subsequent 2006 financial disclosure was

i nadequate to cure the problemthat

was caused by the

sei zure of fees starting in Septenber 2005. And that

on 73a of the petition appendi x B.

case nmerely sent the same financial

Alderson Reporting Company
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notice that it sent -- to try to noot the case, that it
had sent in June of 2006. Well, the district court had
already said this is inadequate. That seens to ne to
end the inquiry.

Obviously, the district court did not
contenpl ate that the notice that was sent in June 2006
satisfied the obligations of its judgnment; else it
hardly could have ordered a useless act in ordering a
new type of notice go out.

CHI EF JUSTI CE ROBERTS: And the reason
that's inportant in ternms of the content of the notice,
t he i nadequacy, is what?

MR. YOUNG  The reason that is inportant,
Justice -- M. Chief Justice, excuse nme -- is that the
SEIU is asserting that the case has becone noot because
It has now conplied with the district court's judgnment.

CHI EF JUSTI CE ROBERTS: | thought -- |
t hought your argunent was that the -- a different type
of notice would have resulted in nore nenbers el ecting
to opt out, to demand the refund of their assessnents?

MR. YOUNG And that's certainly one of the
possi bl e consequences. Obviously, | -- we would -- that
I's specul ative to sone extent. But since the purpose of
the notice is to provide the informati on necessary to --

to object, one of the purposes, then we certainly
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anticipate that there would be nore objectors were there

to be an --

district cou

requires a d
different Kki

case be noot

di dn't under

with the kin
noti ce given
annual dues
assessnment .
constitution

case be npot

have -- we h

gquestion, an

the -- the d
not net here

if there are

an adequate notice that conplies with the

rt's judgnent.

JUSTICE ALITG If the special

assessnent

i fferent kind of notice, and possibly a

nd of opt-in or opt-out regine,
?
MR. YOUNG |If the notice -- |'

st and.

woul d t he

m sorry, |

JUSTICE ALITO Well, we're not dealing here

d of notice -- with the typica

at the beginning of the year,

Hudson

when t he

are collected. W're dealing with a speci al

Now, if a different kind of notice is

ally required in that context,

would this

?
MR. YOUNG No, it would not. Obviously,
ave -- still have the nom nal damages

d the adequacy of the paynent --

JUSTICE ALITO M question is whether

we

I fferent requirenents, which presumably were

in the context of the speci al

different requirenents in that

assessnent,

cont ext,

woul d that be enough to preserve this case as a live

controversy?
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MR. YOUNG. So long as the union failed to
provide them and at least in this case, the district
court's judgnent, we believe, provides an adequate
respect for Hudson's underlying requirenent,

Justice Alito.

JUSTICE GINSBURG: M. -- M. Young --

MR. YOUNG  Yes, Justice --

JUSTI CE GINSBURG. -- as | understand, the
uni on recogni zes that a consequence of npotness woul d be
that the Ninth Circuit judgnent is vacated. Now, if the
uni on woul d al so recogni zed that that nmeans the district
court judgnment stays in place, so if the Ninth Circuit
judgnent is worked out and you're lefit with the district
court judgnment as the law of the case, then | think it
is moot, isn't it?

MR. YOUNG. No, Justice G nsburg, and this
is why: The union would remain free to return to its
old ways -- the very type of reason that this Court
declined to find nootness in WT. Gant. The union has
made nmuch -- much of a showing -- or much of a show
nore accurately, of the fact that it has changed its
internal policy. It won't do this for 180 days. But
that can hardly be sufficient for this Court to find
nootness in this case. The union made this wonderful

and -- and meani ngful policy change on 6 days' noti ce.
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JUSTICE GINSBURG. But it wasn't -- this
case i s about a conpleted episode. |It's about the
speci al assessnent that is wong or right.

MR. YOUNG That is true, Justice G nsburg.
But it is also about the declaratory relief that was
ordered by -- that was entered by the district court.

It is about the -- which was virtually injunctive relief
In this case.

It is also about the effect of that judgnent
for future activities, and how that will affect the way
SEI' U oper at es.

JUSTI CE GI NSBURG. Does it have --

JUSTI CE KENNEDY: Well, are you saying that
it's capable of repetition, yet aiding review? |'m not
quite sure.

MR. YOUNG It would certainly be so in this
case, Justice Kennedy. The union set a very short
time -- well, arelatively short tinme period, given the
| ength of time a case cones up fromthe courts as a rule
in this Court.

JUSTI CE KENNEDY: Does the injunction have
future -- future terns? |Is it a permanent injunction or
Is it just an injunction that relates to the notice that
is required in this case?

MR. YOUNG Just -- just to be clear, there

Alderson Reporting Company
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10
Is -- I'"mtal king about sonething that's tantanount to
an injunction, Justice Kennedy. It wasn't actually
phrased as an injunction. It was an affirmative,

ordering an affirmative act.

JUSTI CE KAGAN: But isn't that inportant,

M . Young, because usually where we've tal ked about
capabl e repetition, or where we've tal ked about the sane
t hing coul d happen again, it's where an injunction has
been before us rather than a suit for danages as to a
past act.

MR. YOUNG  Yes, Justice Kagan, | think that
has been generally the case. | -- in ny research, |
could find very few cases where it wasn't clear to ne
that this Court was addressing injunctive relief.

Hudson itself it seenms to nme did not specifically
di scuss the entry of injunctive relief in the | ower
court, and Hudson itself addressed a nootness i ssue.

If we -- if we talk about these cases in
their -- in their strictest sense, the union's notices
are all annual, so by the theory that it beconmes noot
when those notices expire, or potentially nmoot when
t hose notices expire, this Court would never address
t hese i ssues, because it would -- | can't inmagi ne one of
t hese cases ever getting up to this Court in as little

as a year.
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But, the -- this Court in Hudson, in |

believe it was footnote 12, said that: "This Court
reviews the policy, the procedure, the acts as they were
defended in the district court.” And the union's policy
and procedure and acts here were defended in the
district court. And therefore, cases like this should
not beconme noot, because it is capable of repetition and
woul d be evading review sinply by the nere limts of how
| ong these policies and procedures are in effect.

JUSTI CE KENNEDY: Do you nmake that argument
I n your opposition?

MR. YOUNG It -- it seens to ne,

Justice Kennedy, it is inplicit in our argunent,

al though clearly our main point in that argunent is that
this is a -- a paradigmcase of voluntary cessation of
al l egedly unlawful activity. Until cert was granted in
this case, until the Petitioner's merits brief was
filed, SEIU was vigorously defending its practice. It
remai ned free to inpose that practice.

JUSTI CE GI NSBURG. But that's another --
sonmething quite different than the capable of returning
to old ways, because here we do have a discrete episode
that's over. And there was no question that, even
t hough -- what was this, in 2005 -- that the period in

2005- 2006, when the special assessnent was in effect,
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12

t hat was | ong over, but you were continuing to litigate
it. And nobody suggested that it would becone noot
sinply because the period was over.

MR. YOUNG. That's -- that's true, Justice
G nsbhurg. Pardon ne.

This argunment -- this argunment was not
rai sed until we were before this Court, the union's
argunent that the case had sonehow becone npot, and
until it issued a notice --

JUSTI CE GINSBURG: Well, they said that it
had beconme noot because they gave you all the relief you
requested, so there was nothing left to the case.

MR. YOUNG. Well, "all the relief,"” Justice
G nsbhurg, inplies that they had conplied with the
district court's judgnment. As to the notice, we -- we
believe that they have not, and -- and we believe that's
cl ear because of the very fact that the district court
rej ected the 2006 financial disclosure as adequate.

And - -

CHI EF JUSTI CE ROBERTS: WMaybe it's a good
point for you to nove to the nerits.

MR. YOUNG Yes, thank you,

M. Chief Justice.
JUSTI CE SOTOVAYOR: Could I ask you a

guestion about the nerits?

Alderson Reporting Company
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MR. YOUNG Yes, certainly, Justice
Sot omayor .

JUSTI CE SOTOVAYOR: Are you attacking the
normal system of basing assessnments noving forward,
based on past accounting and chargeability and
non-chargeability? O are you just attacking the
speci al assessnent ?

MR. YOUNG | -- | appreciate the question,
Justice Sotomayor. No, we are not attacking the normal
Hudson procedures. On --

JUSTI CE SOTOVAYOR: All right. So
articulate for me -- what's -- borrowing a phrase from
one of ny coll eagues yesterday, how do we wite this
opi nion? When is a second Hudson notice required?
Let's presune for the sake of argunent that the union

had cost overruns. Labor salaries went up; printing

13

costs went up, not for |obbying; but generally there was

a 10 percent increase in their expenses across the board

because various contracts that they were involved in
required it. Wuld you require a second notice in that
circunst ance?

MR. YOUNG Yes, Justice Sotomayor.

We would -- we believe -- pardon ne -- that
a new Hudson notice is required whenever there is a

material alteration in the obligations that are inposed

Alderson Reporting Company
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14
upon nonnmenbers. The values that --
JUSTI CE SOTOVAYOR: Articul ate that again?
A material change --
MR. YOUNG A material increase -- or
i ncrease in general ternms, in the obligation inposed
upon the nonnenbers. In this case | don't think anybody

woul d di spute the 25 percent --

JUSTI CE SCALIA: A material new assessnent?

MR. YOUNG A material new assessnent, yes,
Justice Scali a.

JUSTI CE SCALI A: Okay. So we are talking
about noney here, right?

MR. YOUNG Yes, we are. . Certainly --

JUSTI CE SCALI A:  Okay.

CHI EF JUSTI CE ROBERTS: But wi thout regard
to the reason for the assessnent?

MR. YOUNG | think as a matter of principle
| would have to say yes, M. Chief Justice. The
nonmenber - -

CHI EF JUSTI CE ROBERTS: Well, I'm not sure
that -- that -- this may just sinply be repeating
Justice Sotomayor's question, but if they say we have to
rai se the assessnent 10 percent because, as she said,
you know, we estimated the printing costs for the union

newsl etter, whatever, was going to be this and it turns
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15

out they raised it, it's going to be that, so we know we
are going to have to get additional noney for things

t hat are indisputably chargeable, why do you need
speci al procedures in that case?

MR. YOUNG Well, it wouldn't be so nuch a
speci al procedure as a new opportunity to object and
chal | enge the amount of the fee, M. Chief Justice.

Certainly one of the elenents -- and we
recogni ze, of course, that the primry reason
i ndi vidual s object is political expenditures -- but this
Court said very clearly in Abood that people can object
for any reason, for no reason, for a good reason, for a
bad reason; nobody can inquire as to-why sonmeone
obj ect s.

And certainly when a material -- there has
been a material increase in the obligation inposed upon
nonmenbers, they may choose to make an econoni ¢ deci sion
t hat heretofore they chose not to nake. They may choose
to mnimze, particularly the non-objectors, they my
choose that they want to mininm ze the financi al
obligations they are paying to the union at that tine.

JUSTICE BREYER: It's -- it's peculiar,
because in the circunstance where the extra assessnent
is all going to go to chargeable activities, in fact

t hat means econom cally speaking the follow ng year the
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objector will be better off, not worse off, because
there is a higher percentage of the total fee that's
bei ng paid to chargeable activities.

So this special assessnent that Justice
Sot omayor and the Chief Justice were tal king about is
one that will benefit the objector, if he keeps quiet
and says nothing. So it's a little hard to i magi ne the
frame of mnd that would say, | need the notice because
now | m ght object whereas | wouldn't have before.

MR. YOUNG  Justice Breyer, the reason for

the notice is these people may not trust the union.

They -- they may choose to chall enge the anpunt of the
f ee.

JUSTI CE BREYER: | see that point. Can |
ask you -- oh, are you -- you want to pursue that

further, or are we --

CHI EF JUSTI CE ROBERTS: Go ahead.

16

JUSTI CE BREYER: All right. Let ne give you

this exanple.

MR. YOUNG.  Sure.

JUSTI CE BREYER: And now | -- but | think I
see what your answer is. |Imagine it's year 2. In year
1 expenditures broke down so that it was 70 percent
chargeabl e, 30 percent not chargeable. Got that?

MR. YOUNG. Yes, sir.

Alderson Reporting Company
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17

JUSTI CE BREYER: And normal |y under Hudson
that means in year 2 the deal is, the objectors pay
70 percent, right?

MR. YOUNG. Yes.

JUSTI CE BREYER: I n the middle of year 2,
surprisingly, sonething comes up. Sonething conmes up, a
surprise to the union, and they want to have a speci al
assessnent. And you're saying they just can't w thout
goi ng through this procedure all over again?

MR. YOUNG That would be correct,

Justice Breyer. And now tal king about --

JUSTI CE SOTOVAYOR: Can they take the noney
that they coll ected?

MR. YOUNG. |'m sorry?

JUSTI CE SOTOVAYOR: Can they take the noney
that they collected under the first notice and, instead
of doing a special assessnent, in the mddle of it this
canpai gn gets announced by the governor, and can they
then divert the chargeabl e anmount that they have
predicted and spend it on the non-chargeable anmount? O
are you -- or does that require a second Hudson noti ce,
wi t hout a special assessnent?

MR. YOUNG | understand, Justice Sotonmayor.
And no, under that case | don't believe it would.

JUSTI CE BREYER: All right, so this is a

Alderson Reporting Company
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peculiar rule that you have asked us to adopt. The rule
is that where there is a special assessnent and it wll
make all the objectors better off, they have to have a
special notice that they can object. But where the rule
is that we are going to take noney we al ready coll ected
fromthem and spend it for a totally political purpose,
we don't give them a special notice and they don't have
to object.

Now, that seens totally backwards, but I
under st and why you get there, and ny suspicion is, which
you can confirm is that's the only adm nistrable system
you can think of.

JUSTI CE SCALIA: Do you concede that it is
going to make them better off? | would -- | would
assume that that's your principal objection. They don't
know whet her this new assessnent is indeed going to be
di vided the way the original one was or not. They ni ght
want to chall enge --

MR. YOUNG That's --

JUSTI CE SCALIA: -- whether -- whether it's
all going to be used for -- for assessable activities or
not. And they have no -- you are telling me they --

JUSTI CE BREYER: Right. But in my --
JUSTI CE SCALIA: At the very |east, they

have to make a -- an interest-free loan to the -- to the
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union until such time as they can challenge it.

MR. YOUNG Well, that's exactly correct,
Justice Scali a.

JUSTI CE BREYER: Yes, but the hypothetical,
if I could continue with it, is -- is perhaps
unrealistic, but they have 20 bishops and the 14 nost
honest people in the United States, and they have al
absol utely guaranteed and everybody agrees that this
goes to chargeable activity. And where | was going with
my question, which you see where | was -- you are with
me on this, right?

MR. YOUNG Yes. Right.

JUSTI CE BREYER: And conbi ne the two. \Wat
I"'mtrying to point out and get your response is that
you have been forced into this position to create a
wor kabl e system Now, why is that workable system one
whit better than the workabl e system we already have,
which is all this washes out in a fair manner the
follow ng year, that there is an inevitable year's |ag,
it doesn't work perfectly, but it's as good as any
other, and all we have to say is it's better than yours?
Now, why is yours better than that?

MR. YOUNG Well, | recall the bishops from
the last time | was here, Justice Breyer. | think they

made an appearance then.
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20

JUSTI CE BREYER: They are useful to ne.

(Laughter.)

MR. YOUNG They are, |'m sure.

JUSTI CE SCALIA: | assune we wouldn't need a
Hudson notice at all, if -- if bishops affirnmed all of
t hese things, right?

(Laughter.)

MR. YOUNG  You anticipate nmy next point,
Justice Scalia. These -- these aren't bishops and, with

due respect to our litigation opponents in this case,
these are people that nonnenbers don't trust. These are
people with whom nonmenbers do not wish to affiliate.
And these are people that the nonnenbers do not wish to
support, and --

JUSTI CE SOTOVAYOR: The problemis in this
system going back to Justice Breyer's practicality,
they will get a chance to object; it just won't be at
t he nmonent of the special assessnent; it will be the
follow ng year. So when the union gives its new notice,
it's going to set forth its chargeabl e and
non- char geabl e anounts as audited, and it will say, as
it did -- as it's done in the briefs before us: On
Proposition 76 we are going to take 50 percent as
chargeable. And the union nenbers can cone in and give

a Lehnert objection, those who want to. Those who don't
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know it's happened and they agree to it.

Isn"t that correct? They do get a chance to
object; the question is the tim ng.

MR. YOUNG. Then the problemis, Justice
Sot omayor, understanding the practice --

JUSTI CE SOTOVAYOR: |Is there an answer to
that? They will get a chance to object then?

MR. YOUNG They will get a chance to object
after they have already paid the interest-free | oan

JUSTI CE SOTOVAYOR: But that's true of the
first exanple | gave you. |f sonething happens in the
m ddl e of the year and the union needs to divert
al ready-assessed funds to challenge a el ection, they can
do it and you said that's okay.

MR. YOUNG. And the nonnenmbers woul d have
t he chance to challenge that, but it would be within the
normal system of ordinary uni on dues.

We, and | believe this Court in Hudson,
presume that any reasonably conpetent uni on nmanagenent
woul d -- would have relatively stable expenditures over
the years.

JUSTI CE SCALIA: Isn't -- isn't the prem se
of Hudson that you give the notice before, before you --
you receive the notice before you have to cough up the

noney?
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MR. YOUNG Yes.

JUSTI CE SCALI A:  And what's now proposed is,
well, for -- if there is an additional assessnent, you
cough up the noney first and then [ater you straighten
it out. Do you get -- do you get the interest?

MR. YOUNG. That seens to ne to be the

problem Justice Scalia. The people who got the

June 2005 notice were left in the dark -- indeed, the
uni on may have been in the dark -- as to this special
assessnment. But once the union agreed to, decided to

| npose the special assessnment, the union was required by
Hudson's principles to shed sonme light. Perhaps it is
| ess predictive, |less accurate, to say: W intend to
spend the nmoney this way. But when you have an
assessnment which is purely intended for politics, and
that's what the union said, to create a Politica
Fi ght - Back Fund, that's not --

JUSTI CE BREYER: Does your Hudson notice
tell you about what is going to happen next year? |
t hought your Hudson notice told you this was the
breakdown for |ast year and as far as we can tell that's
what it will be next year, but things should change.
What does the Hudson notice tell you?

MR. YOUNG. The Hudson notice provides you

with an opportunity to object and some assurance,
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because of the audit requirenent --

JUSTI CE BREYER: But am |1 right in ny
description of it?

MR. YOUNG | think that would be a fair
description, Justice Breyer.

CHI EF JUSTI CE ROBERTS: Do they carry over
from1l year to the next, or do you have to refile your
objection to the union expenditures every year?

MR. YOUNG. Most unions, M. Chief Justice,
requi re an annual objection. Now, of course there would
be nothing -- we find nothing wong with an annual
chal l enge requirenment if you choose to chall enge that
year's figures, because obviously it's a specific event.
But nost uni ons seemto require annual objection, so you
have to say again and again: | don't want to pay for
your politics. But that's not raised in the --

JUSTI CE SOTOVAYOR: But going back to the --
forget about special assessnments. | think in one of the
briefs, | know in one of the briefs, soneone says:

El ecti ons happen every 4 years, so in the normal cycle
of union activities in an election year they are going
to divert nore of whatever accessible noneys they have
to their | obbying efforts and the follow ng year they
will go back to normal for 3 years. You' re not

chal I engi ng that normal variation in the -- in the
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di stribution of the noneys, correct?

MR. YOUNG  Correct, Justice Sotomayor. And
that, too, may vary fromunion to union, from State to
State even. As sone of the Justices |I'm sure know,
Virginia --

JUSTI CE SOTOVAYOR: So | guess ny problemis
| don't see how that, given your argunent, is any |ess
al one than this special assessnent where the | abor --
where the objecting nenbers at the end of the year wll
get notice of what has happened that year, will have an
opportunity to place their Lehnert chall enges and get
them rul ed upon, and will, as Justice Breyer said, have
a benefit because they are going to either pay nore if
the Lehnert -- pay less if the Lehnert chall enges are
upheld or pay nmore if -- if they're not.

But I'mnot quite sure howthis is a
di fferent | oan.

MR. YOUNG Well, we disagree with the
union's characterization of its supposed benefit. But,
Justice Sotomayor, | see ny tine has expired and | woul d
like to reserve a balance for rebuttal. | will try
address your question nore thoroughly when | stand up
agai n.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Collins.
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ORAL ARGUMENT OF JEREM AH COLLI NS

ON BEHALF OF THE RESPONDENT

MR. COLLINS: M. Chief Justice and may it
pl ease the Court:

Justice G nshurg is absolutely correct
t hat what we have suggested to the Court is that the
court of appeals decision be vacated, with the
consequence of reinstating the district court judgnment.

CHI EF JUSTI CE ROBERTS: Wiy did you give up
once the case was granted here? You didn't consider
that until the case cane before this Court.

MR. COLLINS: That's correct, Your Honor,
and the reason for that is when the events in this
matter were new and the then union officers' actions
were being chall enged, the instinct was: W are going
to defend the case. And as tinme went on there was no
rethinking of that situation. Wen the case was granted
here over our opposition, noting that we didn't think
t he questions presented were really presented, the
officers of the union, who were not the ones involved in
the original case, thought about the situation and cane
to the realization that they have no stake in the
procedures that are at issue here. This is a |ocal that
had never done a m d-year increase in the past. What

was contenplated as a tenporary increase here turned
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Into a permanent increase. The dues went up to
1.5 percent of salary a year after this increase ended.
JUSTICE ALITO. What is this local, and what
will the other locals do in the future when speci al
assessnents are made? WI Il they provide notice or will
they go back to the old systenf
MR. COLLINS: This local -- and I won't
bel abor the term "special assessnent” at the nonent, but
when we get to the nerits | think there is a
m sunder st andi ng around that, Justice Alito. But this
| ocal has put in a procedure which frankly would satisfy

the Petitioner s' concerns for the future if future
conduct was legitimately at issue here. But it is not,
for two reasons.

First, when we state that the district court
judgnment woul d be reinstated, that's a judgnment that was
not appeal ed by the Petitioners. That defines the
limts of what they can attain fromthis case, whatever
this Court may decide, and that decision gives whatever
protection it gives against future conduct. Now, it
gi ves essentially none for a very good reason. This was
a case that has been noted, brought only about a
one-tinme event. There were no allegations of an ongoi ng

practice, there was no request for declaratory or

i njunctive relief.
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JUSTI CE KAGAN: M. Collins, as | understand
M. Young's argunent, there is a serious dispute about
t he adequacy of this notice, and it m ght be a dispute
about whether it was clear enough, about that it was
satisfying claims, or it m ght be a dispute about
whet her it allowed refunds easily enough, but that M.
Young is contesting whether the notice conplied with the
district court's order.

Now, as long as that's true, don't we have a
live case before us? Somebody has to answer that
gquestion about whether your notice conplied with the
order, and if it's the case that a court has to answer
t hat question, doesn't that depend on the questions
presented here, the substantive questions?

MR. COLLINS: No, it doesn't, Justice Kagan.
The Court's explained in a nunber of cases, beginning |
think with Walling v. Ruder, and al so obvi ously
Munsi ngwear, and U.S. Bank Corp., a case can be in a
posture where this Court in disposing of it needs to
grant certain relief, clarification of the status of
prior orders, and yet the case is noot on the nmerits
such that the Court cannot appropriately reach the
merits.

That's what we have here. |If there is a

di spute -- and | will explain in a noment why there
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really isn"t. But if there is a dispute, for exanple,
as to whether an individual failed to get their refund
because the notice was i nadequate, that dispute is not
af fected by and requires no decision of this court.

If the district court judgnent is reinstated
then the question of whether we have fully provided all
relief called for by that judgnment, which we believe we
have, would be before the district court's decision.

CHI EF JUSTI CE ROBERTS: But this is not --
this is not an incidental matter. The whol e poi nt of
your friend' s argunment with the Hudson notice is they
want people to understand what's happening with their
uni on noney. And they say this notice didn't |et people
know that. And if the case is not noot and if they
prevail, they will have a right to be heard on what the
notice should say. And that will make a difference in
how many peopl e opt out or how many people don't. And
guess I'mfollow ng up on Justice Kagan's questi on.
That's a very inportant part of this case, what the
notice is going to say, and if we accept your view that
It's noot, that issue goes by the wayside.

MR. COLLINS: | think that's incorrect,

M. Chief Justice, for tw reasons. First of all, the
district court required a certain kind of notice to be

given. W are stating the district court judgnent
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shoul d be reinstated. |If the notice we have given does
not conport with what the district court judgment which
was not appealed by the Petitioners requires, it will be
provi ded by the district court.

W are -- we are not contesting -- the
Petitioners are | ooking a gift horse in the nouth.

CHI EF JUSTICE ROBERTS: [|I'msorry, | don't
see how that -- | don't see how that works.

The notice is only required by the district
court if the case is not noot. |If the case is noot by
the notice you sent out, the district court doesn't have
a case on the basis of which to order a different
notice.

MR. COLLINS: No, | don't think that's
correct, Your Honor. A case can be moot in this Court
and this is what | believe Munsingwear, Walling v.

Reuter and the other cases, U S. Bancorp nore recently,
explained. At first it seens paradoxical, but it is not
paradoxical. A case -- there can be renmmining issues
potentially in the district court, such as whether the
check that the plaintiff paid bounced or not, that could
potentially have to be resolved by a district court.

And it -- but it neans, at least in ternms of prudential
noot ness, there is not a substantive nerits issue

remai ning for the court to be deciding. And it's really
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quite sinple. The Petitioners, as | say. Are |looking a
gift horse in the nouth.

The apex, the acne that they can achieve in
this case, is what they got fromthe district court and
it was reversed. W are saying: Gve it back to them

Take back the reversal, reinstate the judgnment.

What ever they won they will have. We believe we have
al ready given them everything they want. |If we have
not, the district court will do that.

But et nme explain the second point, if I
may, M. Chief Justice, which is that there is no
l egitimate i ssue here about whether the notice was
adequate. M. Young stated quite incorrectly that the
noti ce we have provided is the sane as the notice the
district court struck down. That's absolutely
i ncorrect. The district court said that the 2005 notice
i ssued before the dues increased obviously did not give
specific notice of the dues increase, although it stated
t hat dues coul d be increased.

The district court specifically held at
petitioner appendi x 73a that the 2006 notice which
descri bed the so-called fund and the dues increase and
t he purposes of it was conpletely adequate. And the
notice the district court -- one also has to realize,

the district court was requiring the union to refund
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only the non-chargeable portion of activities attributed
to this increase.

A certain kind of notice would be needed for
that to justify how the union was conputing what it was
saying with the chargeable portion to refund. But what
the uni on has done here is provide greater relief than
the district court ordered. We have refunded every
penny that anyone who requests had paid during the
I ncrease.

So there is no serious question that the
notice that the union sent out, which explained what the
i ncrease had been spent on, sufficiently informed
I ndi vidual s as to whether they now want to get back
every penny, as we have offered them of what they paid
under the increase.

CH EF JUSTI CE ROBERTS: | want you to nove
to the nmerits. It may be a good time to do that.

MR, COLLINS: AlIl right. Turning to the
merits --

JUSTI CE SOTOVAYOR: Can | clarify a point?
| thought I heard and maybe | just didn't | ook at the
uni on regul ations, the newones. Is it |limted to
180 days? | thought | heard your adversary say that
the --

MR. COLLINS: No, it has a provision that it
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can't be repealed without a 180-day notice. There
can't, can't be a sudden repeal of the new procedure.

JUSTI CE SOTOVAYOR: | see.

MR. COLLINS: But |I do want to make cl ear,
we think nothing -- our position on nootness is not
dependent on the Court determ ning that the new
procedure will be in effect forever. Qur position --

JUSTI CE SOTOVAYOR: Coul d you tell nme what
the burden is on the union to give a second Hudson
noti ce whenever there is a special assessment? Meaning
do you happen to know how frequently unions inpose
speci al assessnents and what the increnmental cost is to
t he union of giving such notice?

MR. COLLINS: That requires a fairly
ext ensive answer, | believe, Justice Sotomayor, partly
because --

JUSTI CE SOTOVAYOR: Try to summarize it. |
wasn't | ooking to nonopolize you.

MR. COLLINS: | believe -- | believe the
word "special assessnment” is being used here with a
meani ng that doesn't correspond to what this union did.
| can say this much: There has never -- there's been
only one other case in any Federal court that | am aware
of, and only in a district court, there's been no other

appel late court, dealing with any kind of assessnent,
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tenmporary dues increase and how it affects Hudson
ri ghts.

So this is a non-event in the real world.
There are no chal l enges that have been made previously
to any kinds of assessments or increases.

But uni ons use assessnments in two -- in many
different ways. And let ne contrast one way w th what
happened here, and | think it will show why there is no

serious question here about a need for a notice.

Some uni ons have a dues structure which
covers only certain kinds of activities. And they
contenplate a new kind of activity that they would not
normal |y pay for out of dues or fees.. They say often
with a vote, which was not required here. There was no
vote required or taken here of bargaining unit nenmbers
for what occurred in this instance.

But you may have a union that says: W want

to make the kind of expenditure that's really

unanticipated. It's not what we normally do with our
dues. We are going to put it to a vote. [If you approve
it, we will collect it, we'll probably put it in a

segregated fund separate from our treasury. That kind
of an assessnent can raise potential issues, | would
acknow edge, under Hudson.

It's worlds away from what we have here
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because all that happened in this case was that the

uni on increased from1l percent to 1.25 percent of
salary, the regular nmenbership dues, and the fees based
on those dues that were deducted by enployers and paid
into the union's general treasury --

JUSTICE ALITO Is it incorrect that this
was for what was ternmed a "Political Fight-Back Fund"?

MR. COLLINS: It was -- sone union
conmuni cations described it as having that sole -- that
purpose. The COctober 27th letter, which was the nost
detai l ed explanation, said it had two purposes,
basically to fight back at the bargaining table and to
fight back politically.

But what's essential, Justice Alito, it was
never suggested nor was it ever the case that this noney
woul d be in any way segregated or treated as a separate
entity so to speak. So we have the Schernerhorn probl em
here. Basically, Petitioners' position is based on the
fallacy exposed in Schermerhorn of trying to take part
of a unified general treasury and treat it as if it were
a distinct entity, because --

JUSTICE ALITO. Well, let ne give you this
exanpl e and maybe you will say that this is different
fromyour case and the rules should be different in

t hese two cases. The annual dues for a particular --
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for menbers of this union are 1 percent of their
salaries and let's say that anobunts to -- or it's a
certain percentage of their salaries, and let's say that
anounts to $500 annual dues. And let's say that in the
prior year 90 percent of the noney collected by the
uni on was used for chargeabl e purposes, 10 percent for
non- char geabl e purposes. So someone who objected, a
nonmenber who objected, would be able to get back $50.

Now, during the course of the year the union
| evies a special assessnent or whatever you want to cal
it, and for this 90 -- the percentages are exactly
reversed. 90 percent is for non-chargeable, 10 percent
Is for chargeable. So now a nenber who potentially
wants to object has $450 at stake. Now, in that
situation, why shouldn't there be separate notice?
Aren't the economi c incentives quite different?

MR. COLLINS: [If | understand the
hypot hetical, there could be a problemthere if the
assunption is then that the union really is beginning a
ki nd of spending that's really foreign to the way it's
spent noney in the past.

What needs to be expl ai ned here, though,
Justice Alito, is | don't think one would guess from
anything that has been said today that we are talking

about a period of tinme when the union's chargeabl e
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spendi ng i ncreased and its non-chargeabl e spendi ng
decreased. We are tal king about a period of tinme when
obj ecting nonnmenbers did not even pay their pro rata
share of the concededly chargeabl e expendi tures, meaning
t hey did not pay one penny for any political activities.

JUSTICE ALITO Well, as | said, ny
hypot hetical may be very different from what happened
here, and maybe it's an unrealistic hypothetical and you
can answer that. But if it were to occur, should there
not be Hudson notice?

MR. COLLINS: Well, the problem-- it would
be a cl oser question, but | think not, because again it
woul d be caught up in the subsequent -year.

JUSTICE ALITG But what if the noney is
going to be used for an el ection canpaign? Wat if it
IS going to be used to weigh in, in favor of one
gubernat ori al candi date agai nst another, in favor of one
slate of |egislative candi dates agai nst another. And on
t hose i ssues, the nonmenbers may have very strong
parti san and ideol ogi cal objections. So why should they
not be given a notice at that tinme --

MR. COLLINS: It would depend --

JUSTICE ALITO -- and given the opportunity
not to give what would be at a mninmuman interest-free

| oan for the purposes of influencing an el ection

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

37

canpai gn?

MR. COLLINS: It would depend,
Justice Alito. | think in your hypothetical, one m ght
be able to say -- there m ght be nore facts needed, but
one m ght be able to say that what is occurring is
sonet hing that could not be anticipated reasonably by
t he person who got the notice.

In this case, however -- and this is crucial

to this case -- the notice in 2005 told every nonnmenber
that, of our $38 mllion budget, we spent 43.6 percent
of it last year on non-chargeable activities. And if
you do not object, we will spend whatever anount out of
our roughly $40 mllion budget in the com ng year on
various activities as we perceive the need, including
specifically ballot initiatives, which were specifically
mentioned in the notice as one of the things the union
spent its noney on.

Now - -

CHI EF JUSTI CE ROBERTS: | thought your
poi nt, though, was this was a very special ball ot
initiative. That's what the literature suggests, that
this was not sort of the normal run in the courts every
two years, every election cycle we spend sonet hi ng.
That's why it's a special assessnent.

MR. COLLI NS: Well, | don't-- | wouldn't
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call it a special assessment if one uses that termas it
is usually used, to mean a very short-term assessnent
apart from general union functions for a new kind of
function.

CHI EF JUSTI CE ROBERTS: That's not
short-term it's just until Novenber 7th or whatever.

MR. COLLINS: But it's nothing new under the
sun, M. Chief Justice. And we can see that, for
exanpl e, the record reflects the audit for 2005 shows us
that in addition to the noney that was attributed to the
dues increase and spent in opposing these ball ot
propositions, additional noney, approximtely
$2 mllion, was spent on those sanme purposes fromthe
pre-increase dues.

So ballot -- opposing ballot initiatives is
not hi ng new for this scenario--

JUSTI CE BREYER: Can you think for a second
to go back to Justice Sotomayor. Now, | would |ike you
to see, | think, why she asked the question.

As | understand it, the way it works now is
at the beginning of, say, Septenber. Septenber of year
2 we | ook back to year 1, and we see what the
percentages were. And now we in the union calculate a
budget for year 2. And we go and get approval or

opt-outs on that basis. Now what | thought conming in
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here is that the problem was going to be, if you have to
have a new notice in the m ddle of the year for special
political assessnents, you are going to discover that
half the tinme you don't know if they are speci al
political assessnents. |It's an inpossible line to draw.
It's really tough. You are meking the argunment that
however you draw the line, we are on the right side of
It, not the wong side. Isn't that what basically what
you are saying, it's not a special assessnent, it wasn't
really accepted. OCkay.

Now, but there is a new argunent that's cone
along that I hadn't focused on. |If we can avoid the
adm ni strative problem by saying all -special assessnents
require a new notice, whether they are for political
pur poses or not. Hence the question that | was trying
to get -- | was very interested in your answer. If we
had that rule which avoids the problem of saying which
I's which, how does that affect the union? Not
necessarily yours but unions in general. How often is
it that you draw up your budget for year 2 in Septenber,
put it into effect, and during the year you discover you
need nore noney from people for any reason, and,

t herefore, you change what you thought they were going
to contribute. How often, if you can give us an

estimate, and you are in a better position than |I. Does
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it happen a lot, rarely, alittle? Wat do you want to
say?

MR. COLLINS: | --I --

JUSTI CE SOTOVAYOR: And a footnote. And it

happens a | ot, how burdensone is it?

MR. COLLINS: | will get to that, Justice
Sotomayor. | have tried to determ ne how frequent it
I's, and | have been unable. All |'ve been able to

determne is, there is no litigation over it. How
often -- and | have been able to determn ne that
so-call ed assessnents take many different forms from --
and | think there are crucial distinctions from funding
what woul d-- a kind of charge that woul d not otherw se
be funded out of dues for sone short period of tinme to
t he opposite extrene.

What we have here and what | don't think
woul d be called an assessnent frankly by anything |I've
read, a tenporary dues increase which becane permanent
and which sinmply increased the total flow of dues and
fees into the general treasury and which went for the
usual, the kinds of activities the union had al ways
funded. And in that regard, there is one --

JUSTI CE SOTOMAYOR: Coul d you pl ease answer
my question?

MR. COLLI NS: The burden.
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JUSTI CE SOTOVAYOR: All right. The burden.

MR. COLLINS: The burden consists of two
t hi ngs, Justice Sotomayor. The -- if a union has to
give a new Hudson notice in a situation like this
whereas | have been trying to explain the spending that
went on is really not different fromwhat one woul d have
reasonably anticipated given the notice, then we have
litigation and di sputes about the need for new notices
whenever any number of things happen. Because one thing
t hat happened here that is undi sputed but hasn't been
di scussed is that collective bargaining costs were up
six-fold in 2005 over 2004, and they were up six-fold in
2006 over 2005.

CHI EF JUSTI CE ROBERTS: One reason -- | nean
we are dealing with a situation where the union is
conpel I'i ng nonuni on menbers to give them noney for
political activities. W allow, as | understand Hudson
as | read it, because you can't figure out what that is,
you wait until the end of the year. In other words,
it's a conprom se for adm nistrative conveni ence.
Normal Iy you wouldn't allow it at all, as I -- at |east
under the law as | read it, you would not allow people
to take nmoney -- you would not allow the union to take
noney from people who don't want to spend it on

political activities so the union could spend it on
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political activities. But we allow it during the course
of the year because it's inpossible as you go on to sort
t hese things out. | thought the argunment on the other

si de was when you have a special assessnent, an
addi ti onal charge, there you don't have the

adm ni strative problem You can tell, it's .25% So
you can't take that until you tell them do you want to
obj ect or are you happy -- are you fine with having this
spent on political purposes?

MR. COLLINS: The reason, M. Chief Justice,
that it isn't that straight forward is quite sinply that
all of these questions about it's a special assessnent,
we can figure out what it is, we can-treat it
separately, flounder when one realizes that so-called
speci al assessnent is sinply a dues increase. Because
If I were to try to imagine -- let's try to imgine the
notice that could have been given. |If | were giving a
new notice in the fall of 2005 to explain to al
nonmenbers how t hi ngs | ook now conpared to what they --
how t hey may have | ooked when the Hudson notice was
given, | would say the follow ng, conpletely consistent
with all the facts of record in this case as revealed in
the audit. | would say: W' ve determ ned we need nore
i ncome. Part of this is because we anticipate

$3.7 mllion in fight-back expenses this year. Another
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part is we expect nore than $3-1/2 dollars of additional
bar gai ning costs this year, and we expect a | ot of other
changes on our costs.

On the Petitioner's theory, and this is why
Schermerhorn is the conplete answer to their theory,
there is a constitutional violation if the union says:
We are going to view this increase as paying for our
additional political costs, and it's going to free up
our bargaining -- our general treasury for the
bargaining. That's a violation. But if you say: W
are going to treat this increase as covering those new
bar gai ni ng costs we told you about, that's going to free
up our general treasury for the political costs.

CHI EF JUSTI CE ROBERTS: But, | nmean --1'm
reading fromthe district court opinion. It said that
this assessment woul d be used, and they are quoting from
uni on material, "for a broad range of political
expenses, including television, radio adverti sing,
direct mail, voter registration, voter education, and
get-out-the-vote activity in our work sites and in
communities across California.” And it further said,
"The fund will not be used for regular costs of the
uni on such as office rent, staff salaries, or routine
equi pnment repl acenent.”

MR. COLLINS: But two points,
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M. Chief Justice.

First, as the Court of Appeals pointed out,
there were other statenents that said the noney would be
used for both purposes. But as Schermerhorn points out,
Schernmerhorn says even if you specifically say this part
of our dues incone is going to be earmarked for this
purpose, it's artificial when you're dealing with a
general union treasury, not a separate segregated fund,
to give that separate |egal status.

And that -- because that is why -- mny point
to you, M. Chief Justice, is nothing in the world would
have changed here.

JUSTI CE ALITO  Suppose -- suppose that the
proponents of Propositions 75 and 76 had cone to the
uni on and said, would you please give us an
I nterest-free | oan for noney, because we want to use
this noney to -- to persuade the -- the electorate to
enact these, but don't worry, because we're going to pay
it back right after the election, when we' ve achi eved
our el ectoral ends.

Woul d -- would the union provide the noney

because it's all going to cone out in the wash?

MR. COLLINS: | -- 1| really can't answer
t hat question. | don't know.
JUSTICE ALITO. Well, | -- gee, | really
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doubt that you -- that they would. But what's the

difference? |If you look at this fromthe perspective of
a nonnmenber who doesn't want those ballot initiatives to
be defeated, saying that we're going to give you your
noney back. We're going to use your noney to achieve a
political end that you oppose, but don't worry, because
we're going to give it back to you next year after we've
achi eved our political end.

How does that solve the problenf

MR. COLLINS: That's not the situation here,
Justice Alito. The nonnmenbers were told in June 2005 in
t he Hudson notice that if you don't object, we nay spend
mllions of dollars on political actiwvities, including
ballot initiatives. |If a person didn't want to support
that, they merely needed to object. But what then
happened -- and this is what gets lost in the nessaging
about the dues increase -- what actually happened in the
real world in the period that followed is that conpared
to the nunbers in the 2004 Hudson notice, the union
spent | ess on nonchargeable matters and nore on
chargeable matters, and the only reason there's a case
here in the Court is that the union, for whatever PR
pur poses, whatever it may have been, instead of saying,
we're going to treat the increase as covering our vastly

i ncreased bargai ning costs, thereby freeing up noney for
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politics, we're instead going to describe this increase
as being attributable to our political costs, thereby
freeing up noney for bargaining. But what the union is
spending its noney on is bargaining. Mre noney --

JUSTI CE KENNEDY: It -- it seens to ne that
this answer is, it's so confusing that the Court
probably shoul d consi der whether or not an opt-in
requirement is -- is preferable. | -- we're talking, in
the first exchange, you had with Justice Alito, he gave
you a very sinple question: 90 percent, 10 percent.
Then, it's reversed. Special assessnent for 90 percent
political. And the point there was that you're taking
soneone's noney contrary to that person's conscience.
And that's what the First Amendnment stands against. And
you sinmply woul dn't answer that question.

You would -- and then you say well, maybe
it's -- it's fungible, it's hard to -- it seens to ne
that you're avoiding a very, very critical question on
the constitutional rights of these objecting nenbers.

MR. COLLINS: | won't avoid the -- | don't
believe -- | was not nmeaning to avoid it,

Justice Kennedy. MWhat | thought | said is, if you are
springing sonething on soneone that's not anticipated in
the notice that gave themtheir rights to object, then

there's a problem
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My point is very sinple. Anyone reading the

2005 notice -- Hudson notice, if that person was
asked -- if I -- if | don't object, mght the union
spend $3.7 mllion next year on ballot initiatives that

| may not want to oppose? The answer would be yes. The
notice made it perfectly clear --

JUSTI CE KENNEDY: Let nme ask you this, just
I n the way of background: In collective bargaining
negoti ati ons, do the unions consider the -- as one
factor the inportance of ensuring that the government or
enpl oyer has fiscal stability?

MR. COLLINS: That's generally considered,
yes.

JUSTI CE KENNEDY: Isn't that ultimtely a
political judgnment, so that even collective bargaining
I nvol ves a core political judgnment?

MR. COLLINS: And that's exactly what the
Court said in Abood. And the reason that exclusivity
and agency fees are permtted in -- in serving an
i mportant governnent purpose is that the governnment has
concluded that its interest lies in having an exclusive
spokesperson who -- with whomit can negotiate so that
it won't have an array of different enploynment relations
or concerns.

JUSTI CE KENNEDY: But you -- you concede
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then in ordinary coll ective bargaining, there are
critical and inportant significant political judgnments
that are being nade by the union in the course of

col l ective bargaining with chargeabl e expenses?

MR. COLLINS: Absolutely. And Abood
explicitly says that. And Abood then says that
neverthel ess, the government -- we're tal king about a
regul atory scheme to pronote the governnent's interest
in orderly | abor relations -- the governnent needs to
make arrangenents and agreenents on terns of enploynent;
it has a vital interest in having an exclusive
representati onal arrangenment where that can be
acconplished. And that, the Court held in Abood -- and
it's not challenged by Petitioners -- that justifies the
degree of inpingenent that is inherent in the fact that,
as Your Honor correctly says, all bargaining,
particularly in the public sector, has political
elements in it.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Young, you have 4 m nutes renaining.

REBUTTAL ARGUMENT OF W LLIAM J. YOUNG
ON BEHALF OF THE PETI TI ONERS
MR. YOUNG  Thank you, M. Chief Justice.
JUSTI CE SCALIA: M. Young, | hope this

won't use up rmuch of your tinme, but | do have a pressing
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guestion to make sure that we're just not spinning our
wheel s here.

What if the union here had -- had sinmply
said all this additional assessment will go to
bar gai ni ng activities, and then sinply used its original
assessnent, the portion that had been anticipated to be
used for bargaining, for political activities. It could
do that, couldn't it?

It's not conmmtted to -- to, you know, an
80-20 or whatever the division is, sinmply because that's
what's given out in the first notice. It can indeed use
its -- the anticipated portion for bargaining for
political activities?

MR. YOUNG It would be free to do so,
Justice Scali a.

JUSTI CE SCALIA: So why are we wasting our
time? | nean, all the unions are going to do is say
this is a general assessnent for bargaining purposes,
and then use their -- their general funds for the
political thing.

MR. YOUNG. Because the nonnmenbers still
have that right to challenge, Justice Scali a.

JUSTI CE SOTOVAYOR: But they don't lose it;
they're going to do it the follow ng Septenber. The

attractive part of your argument fromthe begi nning was
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that this is somehow a forced | oan. And | understand
the attractiveness of that. But it goes back to what
Justice Breyer said fromthe begi nning, which is,

given -- as has been recogni zed, that noney is fungible,
and that you can't really often predict what's going to
happen in the future, it's been devel oped a systemt hat
cyclically gets noney to the peopl e back.

MR. YOUNG And nopney is fungible to a

degree, Justice Sotomayor -- Sotomayor -- excuse ne.
And | respect that argunment. But let's renenmber the
facts as we have them here. 1In the facts of this case,

it was a segregated fund. There's a separate portion, a
separate line itemin the union's notice --

JUSTI CE SCALIA: Okay. So you win and it
wi |l never happen again. |It'll never again be called a
segregated fund for politics.

(Laughter.)

MR. YOUNG | lose, Justice Scalia, and it
wi Il happen all the time, |I'm afraid.

JUSTI CE BREYER: Well, but the -- the
problemif you win in this case, and then there is this
ot her way of getting to the sane -- the sane result --
Is that the other way of getting to the sane -- sane
result, while permssible, is far less transparent. And

people won't understand it, and it -- it encourages a
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ki nd of slyness that seens highly undesirable.

And the virtue of the present systemis that
It does require sone forced loans, that's true, but it
does wash out in the wash, and it ends up being fair to
the objectors. And it's sinmply hard to think of a
better system that doesn't provide nore adm nistrative
probl ens than the existing one.

MR. YOUNG = But --

JUSTI CE BREYER: So that's -- go ahead.

MR. YOUNG. And |I thank you, Justice Breyer.
I"m sorry for interrupting.

| understand that, Justice. And for
ordi nary uni on dues, that's why when - Justice Sotomayor
asked nme at the beginning of the argunment whether we're
chal | engi ng the ordi nary Hudson system | answered no,
because that systemis perfectly adequate for ordinary
uni on dues.

JUSTI CE SOTOMAYOR: The problemis that | am
being told by your adversary, and since we don't know,
" m always afraid of witing a decision in a vacuum
okay?

MR, YOUNG  Sure.

JUSTI CE SOTOVAYOR: That wunion structure,
their business in a nyriad nunber of ways, that sone

have a very small due each year, and a | arger speci al
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assessnment for special projects. And

endl ess vari ety.

You're proposing a rule that every single

time an assessnent outside of annual dues is inposed,

t hat a new Hudson notice can be given

suggesting Justice Scalia, that all they have to say is

we think it's going to be for chargeable effect.

MR. YOUNG Well, the issue -- I'msorry.

CHI EF JUSTI CE ROBERTS: Briefly, counsel.

MR. YOUNG Yes, thank you,

M. Chief Justice.
So Justice Sotomayor, the

saying it would be brief -- and ny fri

52
| assune there's
And you're
answer is that |'m

end M. Collins is

saying that it doesn't happen that often, so the burden

is mnimal. Unions have other options than extracting

this noney fromunw tting nonnmenbers,
i nterest-free | oans.

And | thank the Court.

t hr ough

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is subm tted.
(Wher eupon, at 11:20 a.m,

above-entitled matter was submtted.)
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